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Summary: Urgent application - applicant must make out case for urgency —

requirements for a final order not satisfied — application struck from the roll.
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Introduction and Relevant Facts
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[2]

[3]

[4]

[3]

[6]

This is an opposed urgent application for a final order to decihge that the
Respondent’s mandatory vaccination policy and the policies flowing therefrom

be declared unlawful.
The relief sought as mentioned in the notice of motion' in summary includes:

(i) restoring the second and third applicants’ contractual rights, which
include but are not limited to their rights to tender and render their

services and to be remunerated;

(i) to compel the grespondent to comply with a lawful procedure in
formulating and adép!;_i_ng policies which seek to implement measures so
as to addressjthe impsdct and consequences caused by the COVID-19

pandemic.

relevant background facts giving rise to this urgent application is around a

the respondent’s decision to adopt a policy entitled COVID-19
Adm“lsi§_'§0n to' Premises Policy? (Policy) which seeks to prohibit any

unvaccinated employee entering into the workplace.

Due to the refusal to abide by the mandatory Policy the second and third
applicants were refused access to the workplace when they reported for duty

oh or about 3 January 2022.

As a result, the first applicant has instituted these proceedings on an urgent

basis.

The first applicant is Solidarity a trade union, of which the second and third

! Notice of Motion, pgs. 1-2 & the Founding Affidavit, pg. 6, para 5.
2 Pleadings FA9.
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respondents are members of.

The second applicant is Wynand Fransua Coertzen, employed as a software

developer at the respondent.

The third applicant is Stephanie Christensen, employed as a legal advisor at

the respondent.

| am informed that at the time of the hearing of this application, the respondént
had undertaken to pay the salaries of the second and third applicants and that
there is now effectively only one applicant, being the sé&‘and applicant. The
reason is, it has been submitted, that there is no longer a dlspufse with the third

applicant.?
It was agreed that oral submissions would only focus on two points in limine:
(i) Urgency or the lack thereof; and

(i) The lack of a basis for the “merits of the application, being the
unlawfulness of any dismissal that may be affected by the Respondent
pursuant to the implementation of its mandatory vaccination policy.

The issue of urgencg-vs_(_as very much in dispute, and the applicant would thus
have to satisfy the reqd-ire'ménts of urgency so as to convince this Court to
entertain the matter outside the ordinary course. Further, the applicant seeks
final rehef-— and thus the applicant must satisfy three essential requisites to
succeed belng (a) a clear right; (b) an injury actually committed or reasonably
apspreheﬁdvéd ; and (c) the absence of any other satisfactory remedy.4

There are various submissions including but not limited to the issue of
retrenchments, retrenchment processes and concerns around procedure in

_-rélation to implementing the mandatory vaccination policy. However, this

judgment will only focus on those issues relevant to determining the matter of
urgency, directly relevant to the two points argued in limine. It was agreed that
should | find that the application was indeed urgent then the parties would be

3 Heads of Argument dated 25 January 2022.
4 Setlogelo v Setlogelo 1914 AD 221 at 227; V & A Waterfront Properties (Pty) Ltd and Another v
Helicopter & Marine Services (Pty) Ltd and Others 2006 (1) SA 252 (SCA) para 20.
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willing to submit oral arguments on the merits of the application in court on a

date to be determined.

I now turn to the issue of urgency.

Urgency

[14]

[13]

[16]

Where it comes to the general principles applicable in establishing urggncy this
is dealt with in Rule 8 of the Rules of the Labour Court. In applyingivliule 8, the
Court in Jiba v Minister: Department of Justice and Constitutional Developmeﬁi‘
and Other® held:

‘Rule 8 of the rules of this court requires a party seeking urgéﬁi;ﬁelief to set out
the reasons for urgency, and why urgent relief is necessary. It4s trite law that
there are degrees of urgency, and the degree fo which the ordinarily applicable
rules should be relaxed is dependent onthesdegree of urgency. It is equally trite
that an applicant is not entitled to refy‘ on urgency that is self-created when

seeking a deviation from the rules.’

The Court in Association of Mineworkers and 'Construction Union and Others v
Northam Platinum Ltd and Ancther® succinctly summarised the requirements
that have to be met to Séfi'g;iy this Court that the matter may be entertained as
one of urgency. These arh'e":."‘;(a) the applicant has to set out explicitly the
circumstances which féfné@m the matter urgent with full and proper particularity;
(b) the applicant must set out the reasons why the applicant cannot be afforded
substantral redress at a hearing in due course; (c) where an applicant seeks
flnai Telief, the court must be even more circumspect when deciding whether or

, ot urgency ‘has been established; (d) urgency must not be self-created by an

apghcant as a consequence of the applicant not having brought the application
atthe first available opportunity; (e) the possible prejudice the respondent might
suffer as a result of the abridgement of the prescribed time periods and an early
hearing must be considered; and (f) the more immediate the reaction by the
litigant to remedy the situation by way of instituting litigation, the better it is for

establishing urgency.

Another important consideration to be applied when deciding whether a matter

5(2010) 31 ILJ 112 (LC) at para 18.
€ (2016) 37 ILJ 2840 (LC) at paras 20 — 26, including the authorities cited in the judgment.
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is urgent, is the determination of whether an applicant would not be afforded
substantial redress in due course, and the duty is on the applicant to provide
proper reasons in support of such a case. In Maqubela v SA Graduates

Development Association and Others’ it was succinctly described that:

‘Whether a matter is urgent involves two considerations. The first is whethgr the
reasons that make the matter urgent have been set out and secondlg/ whether
the applicant seeking relief will not obtain substantial relief at a later stagé. In,
indeed the application is urgent. Thus, it is required of the'appljcant adequately
to set out in his or her founding affidavit the reasons for urgency, and to

give cogent reasons why urgent relief is necessary. ..." “

Emanating from the provisions of Rule 8 and the principles set out in the
authorities referred to above, it is evident that urgency is not there for the taking.
An applicant seeking urgent relief must adequately and in detail, set out in the
founding affidavit, the reasons the matter before the Court should be treated
with urgency. An applicant that approaches the court on an urgent basis
essentially seeks an inddlégncé and to be afforded preference in order to
prevent the prejudice and ha}mh that may materialise or persist, if the conduct
complained of contihues. Central to a determination of whether a matter is

urgent is th}gﬁiésu'ewaf_sel‘f-created urgency.

Analysis

[18]

[19]

[20]

The submitted bundle of documents is quite lengthy in nature, | will therefore

-. Q_nly refer to that which is absolutely necessary for the purposes of this urgent

‘applicatign.

T:h%e above summary considered, this now brings me to the facts of this matter
néléting to urgency. | must confess that | have many concerns in this regard,
and | do consider the applicant’s case on urgency to be severely lacking, for

the reasons to follow.

First and foremost, what becomes clear is that this application was not brought
at the earliest available opportunity. Employees of the company received notice

7(2014) 35 ILJ 2479 (LC) at para 32. See also Transport and Allied Workers Union of SA v Algoa
Bus Co (Pty) Ltd and Others (2015) 36 ILJ 2148 (LC) at para 11.
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of the mandatory vaccination policy and the implementation thereof on 19
November 2021.8 Specifically relating to the second applicant, on 8 December
2021, the second applicant and the respondent’s representatives, Phillip
Sergeant and Ryan King, convened a counselling session wherein #t was
confirmed by the second applicant that he refuses to submit to the vaccination.
He further confirms that | “understand that the policy that we fre" reqmred fo
return to work in January 2022 (sic)™ clearly indicating that he wa§ already
aware of what the expectations from employees were angiﬁ: what the
consequences were. It was made clear to the appflicant in tﬁe“'c':éunselling
session that “come the first of January 2022 yqu;Wi-i-l not _be allowed to be return
to work and then you will not be paid. (sic)”.1? At this date already he should
have launched an urgent application. Howeyer, 4he second applicant

procrastinates.

The next relevant chronology of events fram the papers is an email dated 30
December 2021 where geference is made to communications dated 13
December 2021, between thesecond applicant and a Pieter P. de Jager,"" on
the issue of the mandatory vaceination policy. These communications further
confirm that the second applicant was well aware that come 1 January 2022 he
would not be allowgd access to work in compliance with the Policy. The
communications on 13 December 2021, if not the 8" December 2021

communication, 8hould have been the catalyst for the bringing of an urgent

application. But it took the applicant over a month to bring the application.

'I:n Maghiyé v Sirkhot NO and Others'2 the Court dealt with a period of delay

from 25 July to 19 August and which was considered to be unacceptable.
Furthermore in Ngcongo v University of South Africa and Another'® the Court
found a five-week delay in seeking to urgently challenge a ruling, without any
proper explanation for it, to be not urgent. In my view, the same considerations

apply in casu. On this basis alone this application falls to be struck from the roll.

8 Pleadings FAS8, pgs. 125-129.

® Pleadings pg. 136, Closing Statements.

10 Official Record of COVID-19 Counselling Session: Refusal: Vaccination, FA10, pg. 134.

" Annexure FA12, pg. 141. Pieter de Jager is the line manager of the second applicant. Pieter de
Jager's deS|gnat|on is Training National Manager.

12.(2012) 33 iLJ 420 (LC).

13(2012) 33 ILJ 2100 (LC) at para 9.
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The next part of the applicant’s explanation where it comes to urgency is equally
unsatisfactory. The above principles require that in an urgent application the
applicant has to set out explicitly the circumstances which renders the matter
urgent with full and proper particularity. The respondents submit that the
applicants “have singularly failed to comply with this peremptory requirement”
and that “the deponent to the founding affidavit purports to add[eg,’s: urgency in
paragraph 122-127 of the founding affidavit” but that in thosé?ﬁéragﬁ:['aphs only
“an explanation is tendered as to why the application was not 'Iau:n_c_:‘he&"éarplier,
but nothing is said about why it is urgent”.'* In oral submissions bef@re me the
applicants submit that looking at the totality of the facts and what transpired in
December and January, the relief that is beLing soﬁg@f‘xt is embedded in the
respondents refusal to allow the applicant to tehdertheirs.ervices. The applicant
further submits the facts in totality make this matteran urgent one.

The legal applicable principles are clear on what is required in the founding
affidavit in order to prove airgency. The failure to adequately and in detail
provide this court with thdé.e_ rea‘sons_wgs required, means that the application
falls short of the requirements of urgency. The lack of particularity where it

comes to urgency, in the founding affidavit, is thus concerning.

Furthermorg, in ofal:sybméssions the applicant argues that this matter concerns
issues of pUinc interé#ts and therefore this court can exercise its discretion in
favour of urgeneyusit was further submitted by the applicants that the press is
filled with articles on the issue of vaccines and that the relevance of this is both

. employers and employees are at sea as to what is and is not acceptable.

Th-e' resbondent disagrees and says that merely because something may fall in
the public interest does not make it urgent and that this was not pleaded to in

# the founding affidavit.

In addition, the respondent argues that whether or not the respondent followed
a correct procedure in the implementation of its vaccination policy is not a public

interest issue.

4 Respondents Answering Affidavit, pg. 3, para 3.2.
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It is trite that in motion proceedings an applicant must stand or fall by the
allegations made in the founding affidavit.'> Looking at the reasons provided for
in the founding affidavit for the purpose of this application | am in agreement
with the respondent. The issue of a public interests’ matter was not argued nor
pleaded in the founding affidavit and therefore cannot be entertained herein.

In addition, the applicant has constantly submitted that the }\s%\e that |
pleaded is a breach of contract. Now, in the Northam Platinum

stated: ¢

“No matter what the cause of action may be, it is what the applicants want, and
require, at the end of the day, that is the important consideration. Whether
relying on breach of contract, unlawful dismissal, or automatic unfair dismissal,
the end result will always be the same, if the applicants are successful. In the
unfair dismissal case, an order of fully retrospective reinstatement will be
competent, which is exactly the same as restoring the status quo ante prior to
dismissal. And in the case of an unlawful termination or breach of contract of
employment, the relief of SpeCIfIC performance restores the status quo
ante. The apphcants can thus get proper substantial redress in the normal

course, without having to resort to these urgent proceedings.”

Therefore, an important consideration in the case of urgency is whether the
apf;li'eanteare able to obtain proper substantive relief at a later stage. In this
case there are no exceptional reasons provided in order to allow the applicant
to Jump the queue and try to get the matter heard as an urgent matter. There is
simply no justification for this and there is clearly an opportunity for redress in

the normal course.
4

In addition, the arguments submitted in the founding affidavit regarding injury
or harm would not have application here. Firstly; this court is informed that on
18 January 2022 the Respondent undertook to pay the salaries of the second
and third respondents. Accordingly, any potential prejudice or harm in terms of

15

16 2016) 37 ILJ 2840 (LC) at para. 39.
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Order

non-payment of salaries would no longer be relevant herein. in addition, the
kind of general submissions made in the founding affidavit are of little

assistance when deciding urgency.'?

Secondly, regarding the issue of retrenchments, the applicants’ case is that the
risk assessment policy undertaken by the Respondent in respect of CG’_\':_/I'D-1 9
and the resultant mandatory vaccination policy are unlawful for want of
compliance with the provisions of the Consolidated Directions on Occupationa)
Health and Safety Measures in Certain Workplaces of 28 May. 2021,'¢ The
applicants further submit that any retrenchment pursuant to the implementation
of the COVID-19 policy will be unlawful because the risk assé$sment which

preceded it was unlawful.’® For the purposes of this urgentiapglication it would

be premature of this court to decide upon the lawfulness or otherwise of a

dismissal yet to be affected.

In casu, none of the reasons give?_)__»make out a case as to why the
circumstances of the applicants need to be dealt with on an urgent basis and
would not be capable of being fully addressed in the normal course. Indeed,
where a matter is struckfrom the roll for want of urgency, then the merits of the
application remains undetemmined. It follows that the application can still be
considered and granted by a Court in the ordinary course.

Applying all of the abave considerations and principles to this application | am
of thesview that the grounds for urgency are not sufficient to make out a case

fofthe métter; to be heard on an urgent basis.

This thén_jon‘}y leaves the issue of costs. | have had regard to the issue of costs.
In terms of section 162 of the LRA, the Court has a wide discretion in awarding
costs. Both parties have sought costs against each other. There is no reason
why the general rule that costs must follow the result should not apply.

In the premise | make the following order:

7 CWIU v Sasol Fibres (1999) 20 /LJ 1222 (LC) at 1227B - C.
'8 Annexure FA20, pg. 172.
'8 Founding Affidavit, pg. 50.



1. The application is struck off the roll for want of urgency.
2. The applicant shall pay the respondent’s costs.

4o
TO

Acting Judge of ihé Labour Co
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